MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

AURANGABAD BENCH, AURANGABAD.

ORIGINAL APPLICATION NO.701/2015.

Mohan Ramdas Choudhari,

Aged about 59 years,

Occ- Jr. Engineer (Retired),

R/o Changdeo, Tehsil-Muktainagar,

District Jalgaon. Applicant.

-Versus-.

1. The State of Maharashtra,
Through its Principal Secretary,
Department of Water Resoures,
Mantralaya, Mumbai-32.

2. The Superintending Engineer & Administrator,
Command Area Development Authority,
Jalgaon.

3. The Executive Engineer,
Jalggaon lIrrigation Division, Jalgaon.

4. The Accountant General,
Indian Audit & Accounts Department,
Old Pratiksha Bhavan (Old CGO Bldg.),
101, Maharshi Karve Marg,
Mumbai-400 020. Respondents.

Shri A.G. Sugdare, the Ld. Advocate for the applicant.
Shri D.R. Patil, the Ld. P.O. for the respondents.

Coram:- Shri J.D. Kulkarni,
Vice-Chairman (J)

JUDGMENT

(Delivered on this 22" day of September 2017.)
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Heard Shri A.G. Sugdare, the learned counsel for the
applicant and Shri D.R. Patil, the learned P.O. for the respondents.
2. The applicant has claimed that the pay fixation done
earlier by respondent No.4 vide letter dated 6.8.2014 be treated as
correct and the applicant be paid pension and pensionery benefits
accordingly. He is also claiming directions to respondent No.3 to pay
arrears of original pension from November 2014 onwards and also
regular provisional pension every month till the pension case is
finalized and not to reduce the pension amount. He is also claiming
payment towards Death-cum Retirement Gratuity (D.C.R.G.) amount
sanctioned by the Accountant General vide letter dated 2.3.2015.
3. The applicant was appointed as a Technical Assistant
as per order dated 8.10.1980. On 6.10.1989, he was appointed as
Civil Engineering Assistant and thereafter was promoted as Junior
Engineer vide order dated 21.11.2008 w.e.f. 2.7.2007. He got
retirement on superannuation on 30.5.2014.
4. The applicant has received first time bound promotion
as per order dated 1.10.1994 and the second time bound promotion
w.e.f. 1.10.2006. His pension case was also forwarded by respondent

No.3 to respondent No.4 on 6.8.2014.
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5. Vide letter dated 10.9.2014, the Accountant General
returned the pension papers of the applicant, taking objection to the
effect that the applicant was not entitled to time bound promotion on
1.10.1994. On 9.3.2015, only provisional pension was granted by
respondent No.3 and, therefore, the applicant was constrained to file
this O.A. The learned counsel for the applicant submitted that the
Accountant General has taken objection and showed its inability to
process pension case for want of following:-

“1. This case was earlier closed pointing out error in
determination of 12 years period for granting
the time bound promotion and ACP benefits to
those who were initially engaged on worked charge
establishment. Now, the Water Resources
Department vide last para of letter dated 9.5.2014
addressed to the office (copy enclosed) has clearly
stated that the period of work charged employment
should not be considered for determination of 12
years for granting TBP and ACP.

2. This letter has been issued after obtaining opinion
of Finance Department. Hence, you are requested to
take appropriate action vis-a-vis directions issued by
the Govt. vide letter dated 19.5.2014 and submit the
proposal accordingly.

Pension papers/Sr. Book of Shri Mohan
Ramdas Choudhari is returned herewith for want of
above compliance, with a request to re-submit the
same, duly complied, so as to enable this office to
finalize the pension case. Please note that the case
Is treated as closed for the present and will be re-
opened on receipt of information / document from
your department. In case, any delay is anticipated in
complying with the remarks raised above, Provisional
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pension/DCRG as applicable under rules may be
sanctioned to the Govt. Servant.”
6. From the aforesaid communication, it seems that the
service period of the applicant prior to his appointment as Civil
Engineering Assistant was not considered as admissible for time bound
promotion.
7. In reply affidavit, the respondents have submitted that
the applicant was initially appointed as Mokadam on work charge
establishment from 16.7.1979 and thereafter as Technical Assistant
vide order dated 8.10.1980 on work charge establishment for six
months and the said service was extended from time to time. He was
appointed as Sub-Overseer on regular temporary establishment vide
order dated 24.6.1985 and he joined his duty on 15.7.1985.
8. The respondents have referred to the order passed
by this Tribunal dated 2.12.2015 and particularly para No.13 as under:-

“From these clarifications, it is crystal clear that the
service on daily wages or before regularization could
not be counted for T.B.P. Similarly, for the persons

appointed as C.E.A., were given upgradation in the
pay scale (0vfarg), they were not eligible to be given
T.B.P., unless they have completed 12 years as

C.E.A. and has upheld the Govt. letter dated
19.5.2014.



5} O.A.No.701/2015.

9. According to the respondents, order passed in O.A
No. 617/2014 on 2.12.2015 as referred to above has been confirmed
by the Hon’ble Supreme Court and it has been laid down that the work
charge service cannot be counted for time bound promotion. In view
of the observations of the Supreme Court, pay scale seems to have
been relieved and reduced.

10. Similar issue was involved before this Tribunal again
in O.A. Nos. 363 to 377 of 2016. In the said case, this Tribunal relied

upon a case State of Maharashtra VV/s Smt. Meena A. Kolekar and

others decided on 20.4.2016. In para 24 of the said judgment, it was

observed as under:-

“The respondents in this fasciculus of O.As are
directed to reconsider the case of all the applicants
herein in the matter of grant of Time Bound
Promotion / Assured Career Progression Scheme by
counting the services of the applicants from the date
of their initial appointments in whichever capacity
and take the steps consequent thereupon so as to
extend the benefit of this judgment based on Meena

Kuwalekar’s case. The authorities shall bear in mind

the principles laid down in Meena Kuwalekar’s case

and also in this O.A. Compliance be made within
eight weeks from today. A copy hereof be forwarded

to the Chief Secretary, Govt. of Maharashtra with a
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request to comply with directions in para 22 of this
judgment. These O.As stand allowed to this extent

with no order as to costs.”

11. The learned counsel for the applicant has placed
reliance on one G.R. issued by the State of Maharashtra on 7.10.2016.

Vide the said G.R. the Govt. has taken a following decision:-

‘FERII0  dih@dT  AANEMOAT &0 Hl AL dad
JENATSAIT 0T qHRH FATHAT  [FHGHAIH HadTl
d8d HOY FOE FHERIOD Slhddr RN QRO
3ACGAR 08U B0 STlAT g WATNT 0ATHA [EHEIOAT
[FEY AT HCRMOGY  [E. 39.3.9%%% JI@ aT HIAA
dol 0T SHADIHETE!, AT GRAAT SOA0IAT  EsThrqarmT,
AT WEd Adl, T8 HSRIOD  olhddr  3mameT
ROFT 3HGAR 0§0T HOTT ddd geiHssdie q0d
AMHHE HAWAT  [FFG HIoMd YAl 0T J0HHA
HIIE G0 S0AT HHADETET YaI0A0dT HIoATdre
ATIRIAT Yellelcirel  EET daT SEiel Shiefeler Jernsdl/
Yaiderd 0G0 Alefelr /| GUTRd  arderd
OO 09Tl ASTA0AT DANSTATETSN ¢ ao0AT  HATAT
Yol IV AT HURIG H0A a8 SeRd
FHAERS  FIRd ASAGEdndT 0T HeHE! Yaar
SAHANR [T 30T ASANTE  JATUAT SHrerane
UeIleAdT / FUTRA A JOE0ET 03T Aieter /
JUTKT Haidard HT0E0Ad 031 Alsielrar 9Eell / ol
STH HX HOITT ITa,

TIMd HHABTEET 30T SO YEeT o &l
(A=l AT9a0 Sd0TT JEOAT MATNIT IHA  FATATST
®0 (readjust) HEMAE WMl WHA 3HJ0 T S,
THT GECT o1 HRMAT TRUIRES ¢ awEl Hefal dar
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QUIISTIAHEAR TG0 CET daT H0TAHAR  FaRdrE
JUTKA JaTderd 0ET0Hd 03T Alsfld GaET ol FHR
FLAT ASeT. TUMH T80 BHON  OAAT GEI oI YA
ATl 3Tg, (AT Hel el (e FUTRA GHMT
oremelt TERTST &0 (readjust) TEEIATE BT
WHHA I0T N 3RM 0HR  GUIRA el AT FHoL
SNOIAAR, AGOIdde URHIOAT / ASHOIAT FHlBd A0
gIoNMET  SAEENAT  Algidds, 3UeH, &M ATHOT
AIOAT THATAT YU YOEIUTAT e [T UK &J0et
AT EYIH T FASR I0ATT Irdd.”

12. The learned counsel for the applicant has also
placed reliance on various judgments of the Bombay High Court such

as in W.P. Nos. 3815, 3866 and 3807 of 2012 in case of Subhash

Ambadas Cheke V/s State of Maharashtra and others decided by

the High Court of Judicature at Bombay, Bench at Nagpur on
29.8.2013. In para 6 fo the said judgment, the High Court has held that
the petitioners are entitled to the benefit of pay scale in the cadre of
Junior Engineer upon completing 12 years from the date of their entry
in the cadre of Technical Assistant / Mistri / Karkun etc. Similar view
has been taken by the High Court of Judicature at Bombay, Bench at
Nagpur while deciding Writ Petition Nos. 5185/2014 with 5732/2014
with 5838/2014 and other Writ Petitions decided on 8.6.2015 and

thereafter by this Tribunal in O.A. No. 586/2016 in case of
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Ramchandra Murlidhar Bawiskar V/s State of Maharashtra and

others on 9.7.2017.

13. It seems that the issue regarding counting of earlier
service of C.E.A. for the purpose of time bound promotion was also
considered in a group of Writ Petitions bearing No. 9051/2013 and
other 32 Writ Petitions. In the said case, the Hon’ble Bombay High
Court has referred to various decisions in this regard and has come to
the conclusion that the State Government has adopted selective
approach while considering the past service of the employees prior to
absorption in the cadre of C.E.A. and has observed that upon
cumulative consideration of all such factors including the selective
approach being adopted by the State Government , the Hon’ble High
Court was satisfied that these are not fit cases to exercise
extraordinary jurisdiction under Articles 226 & 227 of the Constitution
of India and, therefore, all writ petitions filed by the State of
Maharashtra on these counts were dismissed.

14. As already stated, as per G.R. dated 7.10.2016, the
Government has taken a conscious decision while granting benefit of
time bound promotional scale, earlier service of employees prior to
absorption shall be considered.

15. Perusal of the order dated 6.8.2014 vide which proper

pay scale has been granted to the applicant, clearly shows that while
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granting first time bound promotion to the applicant, his earlier service
such as Technical Assistant etc. was considered for granting time
bound promotion and there was no reason for the Accountant General
to take objection for such inclusion of service for considering the grant
of time bound promotional pay scale to the applicant. In view of the
various decisions delivered by this Tribunal as well as by the Hon’ble
High Court from time to time and also considering the fact that the
Govt. has now taken a conscious decision to consider earlier service
of employees for grant of time bound promotion, | am satisfied that
there was no need to review the order granting time bound promotion
to the applicant by the Accountant General.

16. In view of discussion in foregoing paras, following
order is passed:-

ORDER

(i) The O.A.is allowed.

(i) It is hereby declared that the pay fixation done
earlier and the pension case submitted vide
letter dated 6.8.2014 to respondent No.4 is
correct.

(i) The respondent No.4 is directed to clear the
pension case of the applicant submitted by the
competent authority to it vide letter dated
6.8.2008.
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(iv)

v)

(Vi)
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The applicant shall also be entitled to
consequential financial benefits including
regular pension, arrears of pension etc.

All the exercise for such payment to the

applicant shall be completed within a period of

six months from the date of this order.

No order as to costs.

(J.D.Kulkarni)
Vice-Chairman(J)



